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Website Accessibility: The New Frontier for ADA Claims Hits Banking Industry 

By: Justine L. Abrams 

Lawsuits alleging that websites are inaccessible to disabled persons with hearing or visual impairments 

have swept the nation.  For context, imagine a blind person who is unable to make online mortgage 

payments because his bank’s website did not provide him the means.  In the last half of 2015 alone, over a 

dozen class actions had been filed across the U.S. related to website inaccessibility.  Recently, New Jersey 

banking institutions have increasingly been targeted by ADA plaintiffs. 

Given the rising role of the Internet in our everyday lives and the fact that it is a primary tool used to access 

goods and services, including banking services, website accessibility has become a focus of the U.S. 

Department of Justice (“DOJ”).  The DOJ is tasked with enforcing the Americans with Disabilities Act 

(“ADA”), which provides for equal access for persons with disabilities to places of public accommodation, 

including private businesses.  Under President Obama, the DOJ was expected to issue regulations for public 

accommodations websites in 2018.  However, a recent executive order by President Trump aimed at 

decreasing federal regulations essentially stripped any chance that the DOJ will issue the web content 

accessibility regulations for public accommodations in the near future.  The absence of regulations could 

have the perverse effect of emboldening advocacy groups and increasing litigation. Nevertheless, in the 

absence of regulations, it is widely believed that the DOJ will adopt the “Web Content Accessibility 

Guidelines 2.0” (“WCAG 2.0”) issued by the World Wide Web Consortium as the governing standard for 

evaluating the accessibility of public accommodations websites. 

In the absence of clear direction from the DOJ, any company with a website is exposed to litigation by 

virtually any disabled person or advocacy group for failure to provide equal access to audio, audiovisual, 

or other content that the company makes available online.  Plaintiffs’ attorneys across the nation who have 

identified themselves as advocates for disabled persons have become “testers” monitoring companies’ 

compliance with WCAG 2.0 and asserting disabled persons’ civil rights.  For example, a disabled persons 

advocate will send a letter to a company claiming that its website is not compliant with the ADA because 

a video on it is not offered in a format accessible to hearing-impaired persons.  Testers exist outside the 

website context as well, such as when a plaintiff hires an expert to enter a building for the purpose of 

identifying potential ADA violations without ever having entered the premises him or herself.  They 

threaten litigation if the company does not shut down the website until it comes into full compliance with 

the ADA or does not immediately fix the physical barrier in the building.  Some letters also request 

monetary damages. 

In response, New Jersey banking and other companies should be prepared to address and raise defenses 

concerning plaintiff’s standing, mootness, whether websites are “places” of public accommodation, 

whether monetary relief is available and even whether courts have jurisdiction to adjudicate ADA website 

accessibility claims.  In addition to these procedural defenses, there are substantive methods of attack that 

have yet to be tested in court.   

To minimize the risk of expensive litigation and exhausting DOJ investigations, there are steps a bank can 

take.  The first would be to designate an ADA coordinator/compliance group to audit their website for 

WCAG 2.0 compliance.  Simultaneously, companies should work with counsel so that reports and findings 

from these audits are generated under privilege.  Working with both an ADA compliance group and outside 

counsel, companies should also adopt strong website accessibility policies and procedures, as well as 

training materials for its staff.  Companies may also strongly consider providing customer service devoted 

to assisting customers who encounter difficulties in accessing a company’s web content.  This has proven 

to be one of the most effective ways to stave off litigation. 

https://www.w3.org/TR/WCAG20/
https://www.w3.org/TR/WCAG20/
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Companies with questions about this emerging issue or looking for a preliminary assessment of their legal 

exposure under the ADA should contact John C. Petrella, Esq., Chair of the firm’s Employment 

Litigation Practice Group, at jpetrella@genovaburns.com, or Brigette N. Eagan, Esq., Counsel with the 

firm’s Human Resources Practice Group, at beagan@genovaburns.com or 973-533-0777. 
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